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BASSETLAW DISTRICT COUNCIL

Human Resources Service

CAPABILITY PROCEDURE

(Excluding JNC Chief Officers and JNC Chief Executives)

	INTRODUCTION


	1.1                                     Purpose


This Procedure applies to all the Council’s employees including temporary or casual employees, except Chief Executive or JNC terms and conditions, Chief Officer and Heads of Service.

The Council is committed to recognising the importance of the contribution of the Council’s employees in providing high quality services to the community.  It is therefore the Council’s Policy to ensure that sufficient numbers of suitably qualified people are employed to meet the Council’s requirements.  It is also Council Policy to establish appropriate work standards for employees and provide training which ensures these standards are met.

Despite these measures there will be occasions where for a variety of reasons an employee is unable to meet the required standard of work.  This Procedure is designed to deal with such problems, offering employees help and encouragement to achieve and maintain a satisfactory standard of work.

Section 98 (3a) of the Employment Rights Act 1996 defines capability as “skill, aptitude, health or any other physical or mental quality.”

These are therefore a number of examples of an employee being incapable of carrying out the duties of his/her job.  These could include:-

*
An employee may have failed to develop the skills required in his/her job;

*
An employee may be incapable of carrying out the duties of his/her post because of  incapacity due to ill health.

These are merely examples of issues which will be dealt with under this Procedure.  The examples are not exhaustive and there will be other issues which are also dealt with by this procedure rather than the Disciplinary Procedure, Employees Code of Conduct etc.

In support of the above where the problem appears to be related to ill health the Council’s Managing Attendance Procedure should be adhered to.

	1.2                                       Key Principles


Employees ordinarily have a job description to ensure that they are aware of the duties to be carried out in their job.

It will be the responsibility of the employee’s Supervisor or Line Manager to ensure that those duties are carried out to the required standard or level of output on an ongoing basis.

The main aim of the Procedure is to encourage and help employees to improve their standards of work, rather than take punitive action against them.

Employees will be encouraged to help in identifying the reason(s) for their poor standard of work and how this can be improved.

The employee will have the right to be accompanied by a Trade Union representative or workplace colleague at any interview.

The Procedure will normally operate through the stages outlined in the next section.  There may be occasions however where, due to the nature of the employee’s incapability, a level or levels of warning will be accelerated 

Employees will be given assistance to improve their standard of work to a satisfactory level.

	THE CAPABILITY PROCEDURE


Where an employee fails to produce work of the required standard or level of output, the following Procedure will apply.

	2.1                             Informal Discussions


Apart from the formal procedure for dealing with capability matters, it is part of the normal supervisory process that employees have brought to their attention standards of work required and any failure to meet those standards.

A Supervisor or Line manager must draw deficiency in the standard of work required from an employee to his/her attention as soon as possible, as this can lessen the need for formal action.

The Supervisor or Line Manager will see the employee and tell him/her the nature of the complaint and offer the opportunity to explain. The employee should be interviewed by the Supervisor or Line Manager to establish whether there are any underlying reasons for the poor standard of work.

Any additional training needs will be identified at this stage, together with any special personal, domestic or work related problems of the employee.  It is advisable that throughout any discussion or interview with the employee in question the Supervisor make notes as to what has been discussed and any action that has been agreed and confirm this to the employee in question.

If at this stage the employee’s poor performance is found to be due to misconduct rather than incapability, the matter will be dealt with by the Council’s Disciplinary Procedure.

If at this stage the employee’s poor performance is found to be due to ill health/attendance issues, the matter will be dealt with by the Council’s Managing Attendance Procedure.

	2.2            Possible Outcomes of Capability Matters


There are several possible outcomes of Counselling or interviews on capability matters, which will be determined by the information that is obtained from discussions with the employee as to the reasons for the poor performance.

The aim will be to obtain this information and determine appropriate action at the informal Counselling stage of the Procedure, although there will be instances where this is only obtained at a later stage of the Procedure.  If at any stage in the Procedure an employee reveals personal circumstances which have impacted upon their standard of work, for which they have received a warning under this Procedure, consideration will be given to whether or not this will justify any previous warnings being expunged from their records.

Where the employee’s unsatisfactory standard of work is identified as being due to a lack of the required skills, the Supervisor or Line Manager will identify any training, supervision, support and/or other assistance which could help the employee to improve sufficiently.

Where the employee’s standard of work is identified as being unsatisfactory due to a disability, in accordance with the Disability Discrimination Act 1995 the Supervisor or Line Manager in consultation with the appropriate Group Personnel Officer/Personnel Officer (Strategic) should consider whether a “reasonable adjustment” could be made to enable the employee to perform his/her duties satisfactorily.  Where appropriate, the employee may receive Counselling from his/her Supervisor or Line Manager.  In either case the Supervisor or Line Manager will seek advice from the appropriate Group Personnel Officer/Personnel Officer (Strategic).

Where it is established that an employee is incapable of carrying out the duties of his/her post, the Supervisor or Line Manager will, following discussion with the Chief Executive/Executive Director/Assistant Chief Executive/Head of Service and in consultation with the appropriate Group Personnel Officer/Personnel Officer (Strategic), discuss with the employee whether there is a possibility of finding him/her suitable alternative employment with the Council.  If there is the possibility of finding alternative work the redeployment procedure would then be put into operation.

	2.3                             Formal Interview


Where the employee fails to achieve a satisfactory level of work following informal action, the Supervisor or Line Manager will write to the employee asking him/her to attend a formal interview.  The letter will summarise the nature of the employee’s incapability and will state that the Supervisor or Line Manager will explain at the interview the assistance offered to the employee to improve his/her performance.

The interview will be conducted by the Chief Executive/Executive Director/Assistant Chief Executive/Head of Service, who will be advised by the appropriate Group Personnel Officer/Personnel Officer (Strategic).

The case against the employee will be presented by the employee’s Supervisor or Line Manager.

At the interview the Supervisor or Line Manager will explain why the employee’s standard of work is unsatisfactory, outlining the gap between actual performance and required performance.  The assistance offered to the employee to bring about the required improvement in performance will also be explained.

The employee will then be given the opportunity to explain why his/her work is still below the required standard.

If this explanation is unsatisfactory to the Chief Executive/Executive Director/Assistant Chief Executive/Head of Service he/she will give a verbal warning to the employee.  This will be confirmed in writing and a copy kept on the employee’s personal file.

The employee’s work will be monitored for a specified time period, which will normally be at least two months but not more than six months from the date of the interview.  During the review period any action which has been identified to improve the employee's standards of work will be implemented.

	2.4                           Second Formal Interview


.If the employee’s standard of work is still unsatisfactory at the end of the review period, a second formal interview will be held.  This will result in a written warning being given to the employee if the person conducting the interview is dissatisfied with the explanation for the continued poor standard of work.

The warning will state that the employee’s standard of work will be monitored for a specified time period, which will normally be at least two months but not more than six months from the date of the second formal interview.  During the review period, any action which has been identified to improve the employee’s standard of work will be implemented.  The warning will state that if the employee’s work does not reach a satisfactory standard by the end of the review period, further formal action will be taken.

	2.5                                Third Formal Interview


If at the end of the review period, the employee’s standard of work is still unsatisfactory, a further formal interview will be held.  This will result in a final written warning being given to the employee if the explanation for the poor standard of work is unsatisfactory to the person conducting the interview.

A further review date will be set which will normally be at least two months but not more than six months from the date of the interview.  The warning will state that if the employee’s work fails to reach the required standard by the end of the review period, he/she will normally be dismissed on grounds of incapability.

	2.6                           Fourth Formal Interview


Where the employee’s standard of work is still unsatisfactory after a final written warning, the Chief Executive/Executive Director/Assistant Chief Executive/Head of Service will write to the employee requesting him/her to attend a further formal interview with them.

At the interview the Line Manager or Supervisor will detail the gap between the employee’s actual standard of work and the required standard and the measures that have been taken to help the employee to achieve a satisfactory standard of work.

The employee, or his/her representative will have the opportunity to explain his/her poor standard of work.

Having heard any explanation from the employee and Management’s attempts to help him/her, the Chief Executive/Executive Director/Assistant Chief Executive/Head of Service will make a decision on the action to be taken.

If the Chief Executive/Executive Director/Assistant Chief Executive/Head of Service is satisfied that the employee’s standard of work is still below the required standard and that sufficient measures have been taken to help the employee to achieve a satisfactory level of performance, he/she will discuss with the employee whether suitable alternative employment may be available.

If no suitable alternative employment is available or if the employee refuses such offer of employment, the Chief Executive/Executive Director/Assistant Chief Executive or Head of Service will then decide whether to dismiss the employee.  If the employee is dismissed, he/she will receive the appropriate period of notice, which may be paid in lieu and will receive written notification of the reasons for their dismissal.  He/she will also be informed of his/her right of appeal.

	2.7                                     Appeals


The employee will have the right of appeal against any formal warning taken under this procedure.  This will be done in accordance with the Council’s Appeals process.

An appeal may be lodged by written notice of appeal being delivered to the Personnel Manager  Head of Human Resources,  within ten  five working days of the date of the letter containing the decision.

All correspondence should be marked “Strictly Private and Confidential - To be opened by addressee only”.

Within a further 15 working days, both parties will be required to prepare and submit to the Personnel Manager their Statement of Case.  The employee’s statement of case must specify the grounds for appeal.  Time shall be of the essence as to this requirement and late submissions will not be accepted except where an extension of time has been sought and obtained before the expiry of this time limit.

The Statements and the agenda shall be held under confidential cover until they are despatched to all parties, usually one week prior to the date of the hearing.

Any Disciplinary action shall continue unless and until it is rejected, upheld or altered on appeal.

Appeals against Disciplinary action shall be heard by the Council’s Appeals Committee.

The Appeal shall be heard in accordance with the procedure documented in Appendix 1.

Following the Appeal hearing one of the following decisions may be taken:

*
Appeal rejected - the Disciplinary action taken is confirmed.

*
Appeal upheld - the action as taken is withdrawn and any written reference removed from the employee file.

*
The Appeal Hearing may decrease the Disciplinary Action taken, but cannot increase previous Disciplinary Action.

In addition to any of the options covered above, the Appeals Committee may add observations or recommendations at its discretion.

The Head of Human Resources will make arrangements for written confirmation of the decision to be despatched in accordance with the provisions of the Council’s Disciplinary Procedure, within five working days of the date of the decision.
	2.8                               Review Periods


Where a review period has been set in order to assess the effects of any action taken to improve an employee’s performance, it will normally be allowed to expire before any further action is taken.

*
Review periods may be extended in some circumstances to allow the employee further time to improve.

*
The length of a review period will be determined by the nature of the employee’s incapability and the time needed to bring about any improvement in the employee’s job performance.

	2.9                            Expiry of Warnings


If an employee improves during a review and the improvement is maintained so that no further action need be taken, any warning given will be expunged from the employee’s personal file after the following period of time:

*
Recorded verbal warning - six months from the date of the letter confirming/giving the warning;

*
First, subsequent and final written warnings - one year from the date of the letter confirming/giving the warning.

Records of management instructions given to an employee as a result of the employee’s incapability for his/her job will remain on file indefinitely.

	2.10                                  Letters


All letters requesting an employee to attend formal interviews will be sent by recorded delivery or delivered by hand.  Such letters must be received by the employee a minimum of five working days before the date of the interview with management.

Copies of all letters must be sent to the appropriate HR Advisor to be received before the interview takes place.  Where the likely result of a formal interview is a final written warning or dismissal, the Head of Human Resources must be consulted in advance regarding the date so that a representative can attend.

	2.11           Attendance of a Trade Union Representative


Where a Trade Union representative is involved by the employee, the interview will be rearranged to a mutually convenient date, where this is requested by the Trade Union Official.  However, both sides will use their best endeavours to ensure that this does not prevent the Council from discharging its responsibility to deal with disciplinary matters quickly.

